
The nightmare for the fire chief of tomorrow may not be responding to an interface fire 
threatening hundreds of homes.  The nightmare may be responding to the court 
summons. 
 
Look up litigant in the dictionary, if you find your photograph there, you may be a 1990’s 
fire chief. 
 
Webster: lit•i•ga•tion (lit´e ga shen) n. 1. the act or process of litigating: a matter 

that is still in litigation. 2. a lawsuit.  SEE LITIGATE 
 
  lit•i•gate (lit´ e gat´) v. 1. to make the subject of a lawsuit; contest at law. 

2. to carry on a lawsuit.  SEE LITIGANT 
 
  lit•i•gant (lit´ e gent) n. 1. a person engaged in a lawsuit 
 
Well, if litigate is a ‘contest at law’ ... What is law?  We begin to answer that question by 
stating what the law is not.  The law is not a thing... The law is stuff.  As “stuff” with few 
black and white borders, boundaries and dimensions, it is difficult to define.  When the 
law is spoken or written it is less important what is stated than who stated it and why, 
when, where, and how it was stated.  Context is all important.   
 
Example; “Firefighter sues equipment manufacturer when ladder fails.”  The facts 
indicate that Firefighter Jones was using an Acme ladder when it failed, causing him to 
fall and sustain a neck injury.  Jones contends he was injured because of a design 
defect in the ladder.  Acme argues the ladder was not properly used by Jones and that 
is was fit for the intended purpose of utility maintenance and shop work.  The headlines 
in newspapers and the captions in professional journals will simplify the issues for 
convenience.  Months, sometimes years will pass.  The case will go to trial and then be 
appealed at least once, often more.  A decision will ultimately be rendered and the 
headlines and captions will read “Firefighter loses lawsuit against ladder manufacturer.  
Ladder not defective.” 
 
Firefighters will read these statements, bemoan the loss, and assume the next 
firefighter injured in a similar circumstance is without likelihood of recovery or remedy. 
 
The fact is the decision was not made on the basis of comparing the simplified positions 
described above.  The decision was probably the result of procedural failures of case 
preparation rather than the substance and merits of the respective arguments.  Even if 
the procedural problems of not filing within the statutory time frames, bringing the wrong 
action, bringing the action in the wrong court, naming the wrong defendant or not all of 
the potential defendants, or any other of the many possible procedural problems, there 
still exists the probability that the decision was based on an issue or issues much 
narrower than whether or not the ladder was actually defective. 
 
The courts work diligently to reduce the basis of their decisions to the narrowest issues 
possible.  This often produces a result which seems inequitable at a glance.  This is 
necessary, however, to produce a consistent and predictable foundation from which to 
formulate the decisions of tomorrow.  Remember, “the law is stuff.”  If it were a thing, 



the court would analyze only Jones and Acme and make a decision that would be 
appropriate for them with no mind to yesterday or tomorrow, nor to any other firefighters 
or ladder manufacturers. 
 
This law, this “stuff”, cannot be separated from the actions and interrelationships of 
people in society.  It cannot be photographed.  It cannot be punched into a computer.  It 
cannot easily be described in empirical terms.  But it can be, and is, inextricably 
interwoven in the fabric of our culture and community. 
 
With this law is “stuff” perspective we now analyze the role of the fire service decision 
maker with regard to interface fire and the law.  For convenience we will refer to this 
decision maker as fire chief though he or she may be one of a variety of individuals (fire 
marshal, commissioner, planner, agency administrator, or...?) or even groups (Board, 
council, commission, committee, task force, etc.) within the community fire protection 
delivery system. 
 
The role may be paid or volunteer, elected or appointed, formal or informal.  The 
implications for potential litigation will vary, of course, with each of these variations.  
Whatever your unique position you must know intuitively that being involved in legal 
conflict is hazardous to your health and the health of your organization.  (It may be 
appropriate to note here that Ambrose Bierce in the Devil’s Dictionary 1906, described 
litigation as “....a machine which you go into as a pig and come out as a sausage.”)  It 
has also been said that arguing with a lawyer is like wrestling with a pig in the mud.  
You don’t accomplish anything and, after a while, you begin to realize the pig enjoys it. 
 
The sausage maker and mud wrestling ring is not criminal law.  It is referred to as civil 
law.  More particularly it is civil tort law. 
 
Tort is a wrong, sometimes referred to as a harmful touching, against an individual or 
class of individuals.  It differs from a crime in that a crime is a wrong against society as 
well as individuals with a goal of deterring such activity by punishing wrongdoers.  The 
goal of a civil tort action is to compensate the person(s) harmed. 
 
Torts come in a variety of liability packages:  Strict Liability, Intentional Tort Liability, and 
Negligence Liability.  
 
We will provide a brief comment on each package and end with a more thorough 
discussion of the one big ticket item on the list which is negligence. 
 
 • Strict Liability:  Strict liability is liability without fault or culpability.  
Therefore, no amount of judgement or exercise of due care will prevent liability from 
attaching to certain activities which create injury. 
 “A case is one of strict liability, when neither care nor negligence,  neither good 
nor bad faith, neither knowledge nor ignorance will  save the defendant”.*Fresno Air 
Service v. Wood, 43 Cal. Rptr. 276,  279, 232C.A. 2d 801 
  Examples at common law were blasting with explosives and the keeping 
of wild animals.  Today, most strict liability results from statutory proscriptions including 
those related to nuisance. 



 
 • Intentional Tort Liability:  Liability for damages resulting from an intentional 
act.  Neither malice, hostile intent nor harmful design is necessary as long as the act 
itself is intended.  It incluudes trespass, assualt, battery, false arrest or imprisonment, 
intentional infliction of emotional distress, defamation, invasion of privacy, and invasion 
of civil rights. 
  
 • Negligence:  Negligence is the unintentional invasion of a person’s interest 
protected by law, where the actor is at fault, and where the actor’s conduct is the legal 
cause of the injury sufferred.  The fact that one causes injury to another does not 
necessarily establish liability of the alleged wrongdoer under the law of negligence.  
Rather, it must be established that the wrongdoer should have recognized a risk of 
harm to the injured party (or to a class of which he/she is a member), and that the 
wrongdoer’s conduct which led to harm to others was below a standard established by 
law.*Restatement of the Law, Torts, 2nd, American Law Institute, 1965. 
 
As stated above, the most important of the torts, with respect to fire chief liability, is 
negligence.  There are five elements which must be established in order to prove up the 
tort of negligence.  They are: 
 
 1. Duty 
 2. Breach 
 3. Actual Cause 
 4. Proximate Cause 
 5. Damages 
 
Examining each in order, we begin with duty. 
 
Duty is to perform consistent with a general or special standard of care.   
Most often stated as the average reasonable person standard, or, the  
exercise of that care that the average reasonable person would under the  
same or similar circumstances.  Such duty may be imposed by common  
law, by statute, or by the voluntary assumption of a responsibility.  
 
Next we have breach.  Breach is an act or omission inconsistent with a duty owed. 
 
Next we have causation.  Causation is routinely divided into two elements.  The first is 
actual cause or cause-in-fact.  Actual cause is found where one can say, “but for...” the 
defendants negligent act or omission, the plaintiff’s injuries would not have occurred. 
 
The second causal element is proximate cause or legal cause. 
 
Proximate cause or legal cause is a social policy consideration.  THat is, a way of 
deciding whether society ought to hold this defendant liable under the circumstances, or 
sever the chain of causation on the basis of foreseeability and intervening events. 
 
Simplifying proximate cause is substantially more difficult than pushing toothpaste back 
into the tube.  It has relieved more law students from the burden of two more years of 



study than any other single question or issue.  Do not waste a lot of time on it. 
 
Finally we come to the element of damages. 
 
Damages are the amount of dollars appropriate to compensate the plaintiff.  Such 
damages must be actual and measurable in dollars. 
 
In order to achieve an overall understanding of tort liability it is important to consider 
several theories of immunities to, and defenses against the claim.   
 
The first is “sovereign immunity.”  Sovereign immunity is the historic concept that the 
king can do no wrong.  Therefore the governmental operative as an extension of the 
king may not be sued.  This concept evolved to a position that the king (or the state) 
could only be sued with the king’s permission.  Beginning in the early sixties, the erosion 
of this theory accelerated to the point that now California (Tort Claims Act of 1963) and 
virtually every other state, has statutory provisions for bringing civil suit against 
itself.*Muskope v. Corning Hospital Dist. (1961) 55 C 2d 211, 11 CR 89,90, “The rule of 
governmental immunity must be discarded” as both “mistaken and unjust” 
 
The next theory is governmental versus proprietary.  Courts consistently find some 
degree of immunity for “governmental” activities.  That is, those traditionally provided by 
government, such as, police and fire service. 
 
However, activities associated with those functions that could be provided by the private 
sector are likely to result in liability for the performing governmental agency if harm 
results. 
 
This is a difficult area to predict outcomes, however, due to the inconsistent 
characterization and definition of governmental activities by today’s courts. 
 
A more dependable theory is that of “ministerial” versus “discretionary.”  Here the 
California courts will regularly find liability where the activities causing the harm are 
determined to be ministerial.  That is, routine, non judgmental, implementation, following 
direction type of activities. 
 
Where, on the other hand, the activities are associated with setting policies, making 
decisions, exercising judgement and discretion, providing direction, or allocating 
resources, the courts regularly do not find liability. 
 
Where no immunity is available the fire chief may employ one or more of a variety of 
defenses.  For example, the “assumption of risk” suggests the person harmed knew, or 
should have known, the risk created by the defendant’s activities and made an election 
to participate, observe, or in similar fashion, expose themselves to the type of harm 
which resulted. 
 
Another example is “contributory negligence.”  Here the defendant may admit a degree 
of negligence resulting in harm to the defendant but claims the defendant’s own 
negligence was a factor in the resulting harm and there the plaintiff should not be held 



liable. 
 
In California a corollary of “contrib” is the theory of comparative negligence.  Here the 
outcome is not an all or nothing result as in contributory negligence, but rather a division 
and allocation of compensation proportionate to the respective party’s negligence. 
 
The implications of application of these theories produce a complex tapestry of resulting 
liability.  Little wonder, then, that the standard response of an attorney to a question of 
liability is “it all depends.” 
 
Example, property owner buys or builds in a steep, heavily overgrown canyon under a 
building permit approved directly or indirectly by the local fire chief.  Fire burns home.  
Fire chief negligent?  It all depends. 
 
If negligence would otherwise be found, is chief immune?  It all depends.  If not 
immune, are any defenses available? It all depends. 
 
Let’s look at this situation with a little more specificity and include some typical 
assumptions.  Remember, however, that the outcome is theoretical and any change in 
any component of the equation might produce an opposite result. 
 
Beginning again, property owner builds in high hazard canyon.  Fire chief permits the 
construction by simply not being an active part of the planning press.  Home 
subsequently burns as the result of fire originating offsite in heavy brush and transmitted 
to home via wood shakes.  Fire chief responds to criticism after fire by denying 
responsibility and indicating planning and zoning department approved the location for 
building site and building department approved the construction.   
 
Our analysis begins by viewing each element of negligence in the context of the 
operative facts and circumstances of the example. 
 
  
 
 1. Duty:   
  Duty of average reasonable fire chief to be aware of risks to community, 

educate and persuade the community with respect to fire risks and 
appropriate mitigation measures and regulate community consistent with 
recognized standards. 

 
 2. Breach: 
  Breach is an act or omission(failure to act) inconsistent with    an existing du
on     interface, high hazard fire safety concerns.  The fire chief’s    
 
 3. Actual Cause 
  Home was burned by the kind of fire that planning and regulating with 

respect to high hazard areas would have anticipated. 
 
 4. Proximate Cause 



  Social policy consideration?  Act of God?  No obvious basis for community 
interest in cutting off liability.  No reason to negate causal element. 

 
 5. Injury/Damages 
  Damages compensatable by dollars?  You bet. 
 
All the elements of negligence appear to exist.  Wouldn’t be a bad time for he chief to 
shop for some malpractice insurance and look into homesteading his house.  But wait!  
This analysis isn’t finished.  What about immunities and defenses.  First, are immunities 
available? 
 
As we have previously discussed, sovereign immunity has been replaced in California 
by statutory governmental tort immunity.  The general rule is the fire chief may be sued 
if specific hoops are jumped through with respect to time frames and other procedural 
limitations.  Further the courts will often ignore even these procedural particulars, like 
deadlines for claims, where substantial injustice would likely result. 
 
Governmental versus proprietary?  Not likely to find any protection here.  Such review 
and regulation is traditionally left to state, county and city governmental agencies.  It is 
interesting to note here that the formation of various forms of special districts, 
homeowner’s associations, published conditions, covenants and restrictions, and similar 
creations could provide additional facets to this issue. 
 
The theory of discretionary  versus ministerial could provide some relief if the action (or 
omission) of the chief could be characterized as a policy setting level.  Here the 
argument will likely include the nationally recognized standards and industry practice.  
What do most of your peers do? 
 
If no immunity, are there any defenses available?  Did the property owner assume the 
risk by building in a high fire hazard area?  Probably not.  The fact that the fire chief was 
not actively involved in the planning and permitting process suggests a scenario 
inconsistent with “notice” to the builder in these areas.  It is interesting to note here that 
in California the law now requires disclosure to buyers of high fire hazard area 
properties.  This “notice” procedure can transfer some or all of the liability to others in 
the food chain including the seller and broker/agent. 
 
How about “contributory or comparative” negligence.  If we assume a typical property 
owner we can make a good case here but remember it does not take the chief off the 
hook in California.  It only reduces, proportionately, the amount of dollar damages.  
Here the owner allowing brush on the subject property may satisfy the requirement.  
The standard of care of the average reasonable person under the same or similar 
circumstances is key to this discussion.  Remember that this standard is less than that 
of the average reasonable fire chief.  Remember also that actual or constructive notice 
is critical to this analysis. 
 
In the example the fire chief took no action.  Run through the analysis again and have 
the chief do what you in your respective jurisdictions do.  What is the outcome?  After 
you have established that result read the following account of the respected Supreme 



Court Judge Learned Hand’s negligence formula. 
 
 “In a series of opinions written in the 1940’s, Judge Learned Hand,  
 famous and respected Supreme Court Jurist, distilled a negligence  
 formula from the common law approach.  The formula provides that   one is neglige
arise    (L) .  Put algebraically, as the great jurist himself put it, one is   negligent if  B
product   design makes it harder to use.  B  also includes the costs to the   defend
 
 *  United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947); 
 Conway v. O’Brien, 111 F.2d 611 (2d Cir. 1940) 
 
 *  Thomas C. Galligan, Jr., Strict Liability in Action:  The Truncated  
 Learned Hand Formula 52 La. L. Rev. 323 (1991); cf. Kelly, supra note   27, at 103-4 
 
What does all this mean for the fire chief?  If you do not take all means available to you 
to effectively regulate your community and impose conditions and restrictions that, while 
they may be expensive and otherwise burdensome, are a reasonable investment when 
balanced against the very kind of risk anticipated, you are likely to be found liable.  
Have a nice day Chief. 
 
Conclusion 
 
I’m sorry, there is no conclusion.  Where do we go from here?  It may be appropriate to 
springboard into this question by reviewing where ‘here’ is.  Here is the California Fire 
Chief in the mid 90’s.  The fire chief must make every effort to produce reasonable fire 
safety in the community.  The barriers are political, economic, physical, and legal & 
social.  
 
The physical barriers are topography, climate and flammable vegetation. 
 
We have the technique and technology to easily overcome these barriers (see Chapter       
), if we use law and the legal system effectively. 
 
The economic barriers are both macro and micro.  There will always be fierce 
competition for dollars to fund fire mitigation efforts.  The currently weak California 
economy generates intense resistance to both public response program funding and 
acceptance of the cost to developers and builders of built-in passive and automatic 
detection and suppression mitigation systems.  We have the ability to stay in the game 
but never completely overcome this barrier.  Being successful in the legal arena will be 
extremely valuable in this ongoing effort. 
 
The socio-political barriers are those influence centers within the respective jurisdictions 
which resist the role of the fire chief as increasingly significant to planning, designing 
legislating and demanding compliance in the expanding interface community.  This 
barrier is, in many ways, the most formidable.  Good planning, continuous effort, hard 
work, common sense, reasonable expectations, and luck are necessary to achieve 
sustained success.  This is, of course, sufficiently complex to be the subject of another 
chapter.  Suffice to say here that failures in the legal arena will doom your possibility of 



success on the political fronts. 
 
The legal barriers are the threat of civil lawsuits and the various Fed, State and local 
statutory mandates and constraints, including those grounded in other interests and 
disciplines such as environmental protection, crime prevention, water purity, aesthetics, 
and economy. 
 
Not a pretty picture is it?  But notice how the law and legal issues permeate each and 
every element of the problem.  As in the opening example of the fictional Acme ladder 
case, one of the keys to success will be to understand and manage the subtleties of the 
intent of statutory law rather than the literal text.  Another key will be to understand the 
laws of negligence which are the basis of the vast majority of civil lawsuits. 
 
So now we know where ‘here’ is.  Once again, “Where do we go from here?” 
 
I am reminded of the tourist who asked, “How do you get to Carnegie Hall?”  the 
measured response was “practice, practice, practice.”  
 
That is our answer also. 
 
That is, practice by researching and reviewing the Fed, state and local laws that relate 
to the interface community within your jurisdiction.  Work with these tools and with the 
interested public and private sector groups and individuals to assure your influence is 
felt.  Actively support change in these laws where needed and fairly and uniformly apply 
them.  Perfect a working relationship with government legal counsel and, if possible, 
with attorneys in private practice.  The ability to discuss issues with attorneys on a 
relatively informal and non adversarial basis would be extremely valuable.  This 
relationship would be particularly helpful if the attorney had significant experience in 
land use or real property but it is not essential. 
 
Document your activities carefully.  Provide forums for educating the various 
constituencies affected by your decisions and accessible appeal mechanisms.  And... 
practice, practice, practice. 
 


